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BRIEF.

This writ of error is sued out, the object of whicii

is to reverse the action of the lower Court in re-

fusing to grant defendant judgment non-obstante-

verdicto. No new trial is asked for or desired. No
errors of law are claimed, excepting the one above

referred to, and in support of defendant's position,

it is claimed that there is no evidence, or no reason-

able inferences to be drawn from the evidence,

which could, considering it most favorabl}" to the

plaintiff, sustain the charge of negligence alleged

in the complaint.

While defendant refuses to specifically admit

that the deceased Fred G. Mustell was, at the time

of his death, employed in interstate commerce by

the defendant company, the condition of the plead-

ings are such that it must be held, as a matter of

law, that the deceased was so employed. The an-

swer admits that defendant is an interstate rail-

road, and that the deceased was a car checker,

performing his duties as such in the division yards

at Hillyard, Washington, at the time of his death.

The case of St. Louis, San Francisco & Texas

Railway Company vs. Scale, 57 Law Edition, United

States Supreme Court Reports, page 1129, holds

that a car checker of interstate cars, is employed

in interstate commerce, within the meaning of the

Federal Employers' Liability Act.

The complaint sets up the destination of the cars

which were checked by Mustell, and whose report
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he was carrying to the depot when he was killed,

and the answer admits that said cars were destined

to Vancouver, British Columbia, Canada. There-

fore, it must be conceded that he was employed

in interstate commerce, this concession having been

made, there is no Federal question left in the case.

We refer to this, because one of the assignments

of error made by defendant is '^that defendant

was not guilty of negligence within the meaning

of the Federal Employers' Liability Act." It must

be conceded that what constitutes negligence at

common law, constitutes negligence within the mean-

ing of the Federal Employers' Liability Act. Neg-

ligence in one instance, must be negligence in the

other. There is no such thing as negligence ^'within

the meaning of the Federal Employers' Liability

Act," because that Act does not define what is, or

what is not negligence. It leaves us to follow the

common law rule.

Therefore, in discussing the question of negli-

gence in this brief, we will discuss common law

negligence only.

We have always deemed it one of the duties of

counsel in the presentation of a case to the Court

to do everything possible to aid the Court in de-

termining the legal questions involved, and know-

ing the rule of law that has been laid down by this

Court, and every other Court, by thousands of de-

cisions, against which there is no dissenting opinion,

to-wit: that in the consideration of the question in-
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volved in this case, the Court must consider the evi-

dence, and that evidence, which is most favorable,

and in the most favorable light, together with all

reasonable inferences which the jury would have i

right to dratv from said evidence, in support of the

verdict and judgment of the lower Court, counsel

for defendant has followed out the usual and cus-

tomary practice of attorneys for defendants in

these class of cases, and has seen fit only to call

the Court's attention to the evidence in the record

which is most favorable to the defendant, and in

defendant's most favorable light.

Of course, able counsel for the defendant must

know of the rule heretofore referred to, and know-

ing that this Court mil consider the evidence with

all of the reasonable inferences to be drawn there-

from, in its most favorable light, in order to sus-

tain the verdict, we cannot understand why the de-

fendant's counsel should not present its argument

along those lines, and thereby aid the Court very

substantially and materiall}^ in determining the

questions involved.

In answering the defendant's brief, we will pre-

sent the evidence in the manner and form which

this Court will consider, to-wit: in the most favor-

able light to sustain the verdict and judgment of

the lower Court, and if upon all the evidence, to-

gether with all the reasonable inferences to be

drawn therefrom, the Court can say as a matter of

law that there was no negligence of the defendant,



4

and that no two reasonable minds could differ, then

this cause should be reversed, otherwise, it should

be affirmed.

If the Court can further say that if tlie defend-

and was negligent, the deceased assumed the risk

of this negligence; that negligence was so univer-

sally the custom of defendant in carrying on its

switching operations that the deceased either knew,

or ought to have known of such universal negli-

gence, and appreciated the risk he was taking in

performing his duties in the defendant's yards, and

that no twjO reasonable minds could differ thereon,

the judgment must be reversed. These are the only

two legal points involved in this case.

STATEMENT OP THE CASE.

Fred G. Mustell, twenty-three years of age, being

married and having a wife, and a child nine months

old, was a car checker in the yards of the Company

at Hillyard, Washington. Immediately prior to his

death, he had just completed the checking of a train

composed of interstate and intra-state cars, and was

on his way to the depot to turn in his report, so as

to enable the Company to conduct its switching

operations in carrying on its interstate business.

After completing the checking of said train stand-

ing on track number 5, and after instructing Henry

Cantley with reference to the duties of a car

checker, he and (.antley start across the tracks in

the direction of the depot, passing through that

part of the yard through wihich it was usual and
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customary to pass on such occasions. In doing so,

it became necessary for him to cross over track

mmiber 1, upon which was standing perfectly still,

tied down by brakes, a string of sixteen box cars.

Mustell and Cantley attempted to cross said track

nmnber 1, a reasonably safe distance from the end

of said string of cars, the distance being anywhere

from one foot to ten feet. Mustell was a few feet

ahead of Cantley, and slightly closer to the end

of the string of cars. There was nothing to indi-

cate to Mustell or Cantley that any cars were be-

ing kicked down upon the standing string of cars.

The switch engine which was in operation, and

the only one about which any testimony was given,

was standing up near the depot about 1025 feet

from the point where Mustell was killed, the smoke

of which engine was going straight up, which in-

dicates to any rational person that the engine must

have been standing still. The map offered in evi-

dence, shows that the track curves from its inter-

section with the main line, so that if a string of

cars was moving towards the string that was stand-

ing still, it could not be seen, but the movement

of the engine could be determined by the smoke

and puffiing providing the engine was shoving

the string of cars, but if the string of cars was

kicked in, the engine would still remain standing

at the point from which the kick was made, and

the smoke would go straight up, as it did. One

of the reasonable inferences to be drawn from the

evidence is that if a string of cars were kicked in
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onto the string that W/as standing still that hit

Mustell, in tlie ordinary manner, or in a reasonably

careful or usual manner, it would take up the

slack of the standing string of sixteen cars, which

would give Mustell sufficient warning that said

string was about to move, so as to enable him to

get out from any position of danger, but, just as

Mustell got onto the track, the whole string of

sixteen cars suddenly and without warning moved

forward and violently, striking Mustell before he

could get out of the wa}^, and Cantley just barely

had time to jump out of the way.

The string of sixteen cars moved four or five

car lengths before it stopped. The movement of

the standing string of cars was caused by another

string of cars being thrown in on track number 1

with such violence, colliding with said string of

sixteen cars in such a manner, and with such a

forcible impact that Mustell was not able to get out

of the way, and was killed.

The accident happening upon the premises of

the railway company, and in the presence of wit-

nesses only who were in the employ of the com-

pany, and the deceased being dead and his lips

sealed, we appreciate how difficult it is for us to

obtain any as direct evidence as we would like to

obtain as to the real facts which caused the death

of Fred Mustell, and are compelled to resort largely

to circumstantial evidence, aided by direct evidence

and physical facts. No bell or other signal was
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given, nor was any movement observable which

would indicate to Mustel that it was not perfectly

safe to cross track number 1, a reasonable distance

from the end of said string of standing cars. There

w^as nothing to indicate to Fred Mustell or to any

one else that a string of cars was going to be

crashed against the standing string of cars with

sufficient violence to cause the whole string to

move four or five car leng-ths suddenl}^, so as to

catch Mustell before he could get away, Mustell

knowing, as he probably did know, and as defend-

ant alleges he did know, that said string of sixteen

cars had their brakes set, or were, in other words,

^'tied down.''

ARGUMENT.

We havfe used the terms plaintiff and defendant

instead of plaintiff in error and defendant in error,

and will continue to use the same terms in our

argument.

At the outset, we wish to correct one inference

or statement made in defendant's brief, and this to

the effect that the motion for non-suit, and motion

for directed verdict at the completion of all the

evidence was not argued to the Court. Counsel

knows very well unless his memory is exception-

ally deficient, that the above motions were thor-

oughly argued by him, but so well did Judge Rud-

kin remember the evidence, and so w^ell versed is

he in the law of these cases, he did not desire to
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hear the plaintiff's argument in resistance of said

motions. We admit that he did refuse to hear

any argument when the motion non-oistante-ver-

dicto was made, because all of the points had been

so thoroughly thrashed out before, and so well

satisfied was the Court with his former ruling, that

a repetition of the same argument was unnecessary

;

therefore, when counsel say that this Appellate

Court is the only Court that has had an oppor-

tunity to hear arguments on the questions of law

involved in this case, the most charitable state-

ment we could make is that he is in error.

This case was partly tried in the Superior Court

of Spokane County, and upon plaintiff's motion, a

voluntary non-suit was granted and suit brought

in the Federal Court. Prior to the partial trial

in the Superior Court, and before the energetic

counsel for defendant had talked with or seen wit-

nesses Henry Cantley or Thomas D. Farmer, coun-

sel for plaintiff took the precaution to get a written

statement from each of these witnesses, signed by

themselves, in which they stated just how the acci-

dent occurred. Thereafter, as the record shows,

witness Cantley, who was still in the omploy of

the Comjjany, but had been subpoenaed by plaintiff',

made frequent trips to the office of the attornev

for the defendant, and on numerous occasions dis-

cussed the case with said attorney, as also did

witness Thomas I). Farmer, who was one of the

crew that killed Mustell, and thereafter, when
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both of these witnesses were called by plaintiff for

the purpose of proving their case against the de-

fendant, the record will show that they squirmed

around and attempted to reconcile their former

^viitten statements with their testimony, and at the

same time testify as favorably as possible to their

employer. The statement made in writing by

Farmer before he had made the numerous visits

to the offices of the attorney for defendant, and

before he had ever seen said attorney, were offered

in evidence in the case, and read to the jury, and

the witness Farmer testified that said statement in

writing was true. Of course the Company's attor-

ney tried to reconcile the written statement with

his testimony, tried to change the sequence of

events so as to make said written statement con-

sistent with defendant's theorv of the accident,

but we say the jury had a right to consider, and

find as a fact, that the statement made in writing

when said witness Farmer w'as wholly independent

of any influence, when he was not working for the

Company and lived down at Cheney, Washington,

when he had no object in telling anything but the

truth, was the true statement of just how the acci-

dent happened, and the sequence of events was in

fact as related by him in said written statement,

and especially so, when upon the stand as a witness

the said Farmer testified that the facts contained

in said written statement were true. On cross-

examination he testified as follows (Rec. p. 45)

:
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''Q. Then the engine did not shove the cars
after the collision between the engine

—

A. Yes, they did.

Q. Just a moment. Then the engine did
not shove the cars after it coupled into them,
at all, did it^

A. Yes, sir.

Q. Since the last trial of this case, you have
been up into Mr. Albert's office on numerous
occasions, and he has talked to you about this

case, notwithstanding the fact that you were
subpoenaed as our witness and was called by
us at the former trial, and re-hashed and re-

hearsed your testimony in his office on two
or three occasions, haven't you?

A. I have been up in Mr. Albert's office,

yes, sir.

Q. And he has been talking to you about

your testimony and what you knew about the

case?

A. He said very little to me about the

case.

Q. I didn't ask you how little or how much;
he has been talking to you about it, hasn't he?

A. Yes, sir.

Q. When 3^ou made this statement that I

have showQ you, you had not talked to Mr.

Albert or Mr. Ryan, the claim agent at all,

had you?

A. Yes, sir.

Q. Didn't you testify

—

A. I talked to Mr. Ryan.

Q. You talked to Mr. Ryan?

A. Yes, sir.
*
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Q. But you did not talk to Mr. Albert?

A. No, sir, I did not.

Q. Now, since you have talked to Mr. Al-

bert, after making this statement that you
cut the cars off and they came in collision with
the other cars which caused them to move four

or five car lengths

—

A. I didn't say it was just before the cars

w^as coupled

—

Q. Wait a moment. You now say that

3^ou moved into them and moved up about a

car length before you cut them off?

A. Yes, sir, we moved into them and as

soon as I could get over there and cut the

cars off I did so.

Q. What do you mean by saying, '^Just

before cars taken in by us reached cars stand-

ing on track 1, Foreman Steinhouse ordered
me to cut cars off and I did so, and cars

struck the cars standing on No. 1, bumping
them back four or five car length.'' Is that

true?

A. That is true."

Therefore, we will say according to this state-

ment, and Parmer's evidence that the statement

is true, the jury would have a right to find that

the cars taken in on track No. 1 were being shoved

rapidly by the engine; that the cars were then

cut off from the engine, leaving the engine stand-

ing still, and the *' smoke going straight up." The

cars run down upon their own momentum, strik-

ing the sixteen cars so violently as to cause them

to move all at once without taking up slack, or

giving any other warning, so that the rear end of
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said string of cars moved so suddenly that Mus-

tell did not have time to get out of danger, and

thereafter said cars continued to move four or

five car lengths.

Let us ask this question, '^What does the wit-

ness Farmer mean when he says, ^and cars struck

the cars standing on number 1, humping them back

four or five car lengths?'" and he says, ^^This

statement is true"; in other words, that is ex-

actly what happened. Afterwards, upon being

called as a witness for the defendant company,

and in order to favor the company, he tries to say

the switching operation was simply a shoving

and not a bumping or striking of cars against

other cars. Of course, we do not know what he

would have said in the interest of the railroad,

if we did not happen to have him tied up with

a written statement, before he saw the company's

attorney. It was claimed by defendant's witnesses,

that it was intended to move said string of cars

four or five car lengths so as to clear the track

in som.e manner. If that is true, let us ask why

was it necessary to slam a string of cars against

a standing string of cars in the manner in which

they did? And again defendant tries to extricate

itself from the charge of negligence by saying this

was the usual and customary way of handling cars

in the Hillyard yards. Of course the jury is not

compelled to believe such an unreasonable and ri-

diculous statement made by the employees of a
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railroad company, even if such statement was un-

disputed. On page 47 of the Record, Farmer tes-

tifies as follows:

'^Q. If it was necessary to move that string

of cars four or five car lengths, was there

anything to prevent the engine from pushing
them on that distance and then cutting off'^

A. No, sir."

Therefore, if it was not necessary to move those

cars in the manner in which they were moved, isn't

that a circumstance tending to dispute the witness

for the company testifying that such violent move-

ment was usual and customar}^? It must be pre-

sumed that when switching crews are exercising

reasonable care in the handling of their trains and

cars, that when they desire to place cars upon a

certain part of the track, they do so in a manner

least calculated to injure other employees who

may be performing their duties in said yards, and

less calculated to smash up and destroy railroad

equipment. It might be that when a faithful em-

ployee has been killed by the gross and almost

wanton negligence and recklessness of train crews

or switching crews, and he is not alive to dispute

what is said against him, that said train crews

would be allowed to testify that it was usual and

customar}^ to carry on switching operations at a

speed of a mile a minute, but no reasonable jury

who are possessed of a human thinking apparatus

would be expected to believe such impossible state-

ments, whether disputed or undisputed, and the
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juries are instructed in every case, that they are

not compelled to believe any statement of any wit-

ness which appears so improbable as to, in their

minds, destroy its value as evidence. Henry Caiit-

ley, on page 35 of the Record, testifies as follows:

"Q. Can't 3^ou tell whether or not you
could see westerly what was going on there
(meaning looking toward the engine) ^

A. I could see up as far west all right. I

did not see these cars come on to these other
cars. I looked."

On page 34 of the Record, he testifies:

'^I didn't see any cars moving on this track.

Q. What was the first indication to you
that cars were moving on track number 1, if

they were moving?

A. I heard the crash of the coupling. The
end of the car that Mustell and I were pass-

ing by at that time moved very quickly. It

hit Mustell."

On page 78 of the Record, he testifies:

"Q, On this particular occasion, you being

right behind Mustell, as you have heretofore

described, and a considerable distance from
where he was, you just barely had time to get

out of the way so the car would not hit you,

didn't you?

A. Yes, sir."

Again on page 79 of the Record, he testifies:

'^Q. On account of the quickness with

which it moved?
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A. Yes, sir.

Q. You didn't see anything to indicate

that any car was coming against that string

of cars, did you?

A. No, sir, I just glanced up in a casual

manner and saw the way the smoke was going
straight up. I didn't have the purpose in

mind of seeing if there was any danger. As
I said before, vou can't tell when cars are

going to move.

Q. As a matter of fact, when you didn't

see anybody on top of that car and did not

see any man on the ground and did not see

any indication of any cars coming, 3^ou thought
you were perfectly safe in crossing there at

that time.

A. Not any more than

—

Q. (Interrupting) Well, 3^ou thought you
were perfectly safe.

A. We certainly would not have tried to

cross if we thought there was danger there."

The Court w^ill notice in reading this testimony

on record, that the witness tried to inject into his

answers statements indicating that he was not

thinking anything of danger, and was not paying

any attention to anything, which statements it is

apparent were injected into his answer to volun-

tarily destroy any benefit his answers might be to

plaintiff, which to any reasonable or rational mind

is the result of his numerous visits to the office of

the defendant's attorney, but in any event, what

he might have thought is no criterion of what Mus-

tell thought, or what precautions Mustell took, be-
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cause the law will presume that Mustell was in

the exercise of reasonable care in crossing that

track; that he looked up and made every observa-

tion which he could make to ascertain any appar-

ent danger, regardless of what Cantley might have

done in observing or desiring to observe; there-

fore, it is immaterial what Cantley thought, or

what purpose he had in mind, or whether or not,

he, Cantley, was reckless or otherwise, as this

would not be binding upon the deceased. The

Court must presume in the face of this Record,

that at the time Mustell was hit by the end of

this string of cars, he might have been ten feet

away from the standing string of cars, for the

reason that Cantley testifies that he cannot tell

whether Mustell was one foot or ten feet, and the

only reason that he gave the distance which he did

give when testifying, was because ^^they wanted

to know, and I said I could not give a definite

distance."

On pages 41 and 42 of the Record, he testified as

follows

:

'^Mr. Pliunmer: Q. And this distance that

you have illustrated here a while ago was

given to you upon a suggestion by Mr. Albert,

wasn't it?

A. I don't know as it was; no, sir.

Q. On the trial of the other case?

A. The only thing, as I said before, I

would not vswear to the distance, and I won't

now.
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Q. That is what I say, whether it was one
foot or ten feet?

A. No, sir.

Q. But that was done, wasn't it, upon a

suggestion of Mr. Albert?

A. Well, the only reason T gave that was
because they wanted to know, and I said 1

could not give any definite distance.

Q. And you wanted to say something?

A. Well, I had to answer the question
some way."

Therefore, considering the evidence in the most

favorable light to the plaintiff, and the most favor-

able light would be that he was ten feet away, and

so not guilty of contributory negligence in being

too close to the car; that this string of cars was

struck violently enough to move a distance of ten

feet so quickly that Mustell could not get off the

track by jumping or using every possible effort

to do so, and that Cantley barely escaped with his

life.

On page 39, Cantley testifies (Tr. of Record) :

*'Mr. Albert: Q. Now, you spoke of them
moving very quickly. I wish 3^ou would de-

scribe what you mean by that. (Referring to

tlie string of standing cars.)

A. Well, in kicking as a usual thing, when
they kick down

—

Mr. Plummer: We object to what is usual.''

The Court .will see by this testimony, that ac-
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cording to Cantley's idea the cars actually were

kicked against these other cars. He used the

word '^kicking/' and ''w^hen they were kicked

down, etc."

This is wholly inconsistent with Farmer's subse-

quent statement that the cars were being shoved

hy the engine going about three miles an hour. In

this testimony, it is also shown by Cantley, ""/

could hear the crash of these cars up ahead only

at the time they struck/' He says he never paid

any attention to the slack being taken up, but that

isn't saying that if the slack had been taken up,

that Mustell would not have paid any attention to

it, and of course, if the slack had been taken up,

it is reasonable to infer that it must have been

done one car at a time, and Mustell would have

had plenty of opportunity to get out of the way.

Again, this Witness Cantley, for the purpose of

assisting the railroad company, his employer in

every manner possible, injects into his testimony

the statement, ^^What is usually done in switching

operations" and also testifies that this switching

operation was one of the usual and ordinary

methods of switching cars, and that this switching

operation that killed Mustell was nothing differ-

ent than was usually carried on in the yards in

handling switching operations; and he testifies on

pages 77 and 78 of the Record as follows:

*^I had observed switching before around

those yards in a general wa}^
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Q. I will ask you whether or not there was
anv difference in the movement of that car at

that time than other movements in the yards
previous to that."

(Of course this question was asked for the pur-

pose of shomng it was an ordinary movement, and

the deceased Mustell assumed the risk and he is

dead and cannot dispute the witness.)

'^A. Not that I know of, in particular.

During the period I was with Mustell switch
engines were moving around all over the yards
without notice or warning to him."

But, the witness evidently forgets himself, and

on cross-examination, testifies as follows (Tr. p.

78:)

'^Q. Now, Mr. Cantley, you say sometimes
you saw men on the end of the cars when they
were being shoved down ?

A. Yes, sir.

Q. And when they were kicked down?

A. I don't know

—

Q. You don't know what the movements
were ?

A. No, I don't.

Q. What kind of business were you in be-

fore you went with Mustell to learn the car
checking business.

A. I was material clerk in the store depart-
ment.

Q. And you had no knowledge about any-
thing about the yards, had you"?
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A. No, sir."

Still the defendant has the effrontery and the

supreme assurance to offer this man's testimony

as an expert witness to the effect that the switch-

ing operation that killed Mustell was the usual and

ordinary switching operation in that yard, and

this, in the face of the fact that Cantley said he

didn't see any danger and nothing to indicate dan-

ger when he attempted to cross the track with

Mustell, and in face of the fact that must be pre-

sumed that Cantley himself was not anxious to

commit suicide; that if this was the ordinary and

usual movement with which he, Cantley, was fa-

miliar before the accident, he himself would not be

caught unawares as he was and almost crushed to

death, the same as was Mustell.

Of course, we will admit that we are criticizing

to some extent what might be technically called

our own witnesses, but in this kind of a case where

the employees of the company are under the

thumb, influence and implied threats of the higher

officials of these railroad corporations on account

of power to discharge and of promotion, and

which officers are held responsible for these classes

of accidents to the higher officials at headquarters,

and considering that we are compelled to use these

employees in order to prove to some extent some

parts of our case, and where such employees, when

they are so tied up that they cannot testify to facts

contrary to the statements they have previously

'M
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signed in writing witliont laying themselves liable

to prosecution for perjury, nevertheless strain

every nerve, and exert their utmost energy to in-

ject into their answers voluntary statements spe-

cially favorable to their employer, we have a right

to consider them as hostile witnesses. Their very

attitude clearly shows that they are in fact present

in Court to testify to everything possible, favorable

to the Company, whether true or untrue, knowing

as they do know,, that we are compelled to put

them on the stand in order to prove certain impor-

tant facts in establishing liability, and which they

cannot wholly dispute. The Court in interest of

Justice, will not hold us bound by voluntary and

irresponsive answers of this class of witnesses.

As to what switching operations were being car-

ried out at the time Mustell was killed, we claim

there is a direct conflict of the evidence, and we

will make a statement of what the defendant claims

was the switching operation, which was being car-

ried out at the time Mustell was killed, and then

show how this contention on the part of defendant

is disputed, by:

1st. The testimony of some of the witnesses.

2nd. The physical facts.

3rd. Circumstances which are inconsistent with

the defendant's theory.

Defendant claims that a string of ten or twelve

cars was standing on track number 1, tied down.
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with brakes set. The engine then shoved another

string, composed of eight or ten cars, easterly, and

attempted to couple on to the second string of cars,

which were standing still; that Mustell was pass-

ing over track number 1, on the east end of the

original standing string of cars ; that when the crew

attempted to couple onto the second string of cars

on the west end, the two strings of cars came to-

gether, but without sufficient force to even cause

the '^coupling pin to drop.'' This impact did not

move any of the standing string of cars that hit

Mustell, and thereafter the engineer pulled the

second string of cars backward, or westerly, two

or three feet, and then brought the two strings of

cars together again sufficient to make the coupling,

and then continued on with both strings of cars,

killing Mustell. It will be observed that all of

defendant's witnesses testified that this engine

never moved, and the cars never moved, to ex-

ceed three and one-hcdf miles an hour before and at

the time they hit Mustell, that this was an ordinary

and usual movement of cars in the yard, of which

Mustell knew by his experience in and about the

yards ; that this movement was not an extraordinary

and unusual movement, was not negligent, and if

it were such a movement, i. e. ordinary and usual,

it was familiar to Mustell, who assumed the risk.

We will admit now that if this sort of a move-

ment of the cars was made in the manner testified

to by defendant's witnesses, and with the slowness

which said witnesses testified to, then tlie plaintiff
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herein cannot recover, and this judgment should be

reversed.

The plaintiff contends that the evidence in this

case supports her theory of the switching opera-

tions, which is as follows

:

That Mustell was crossing the east end of the

string of standing cars, at a reasonably safe dis-

tance therefrom, considering any apparent or

threatened danger, or danger which would result

to him from any usual or ordinary movement of

that string of cars ; that while said string of cars

was standing still, tied down, the switching (3rew,

in some manner, kicked or propelled said second

string of cars against the standing string of cars

so violentlv and with unnecessarv and unusual

force, causing said standing string of cars to be

humped back three or four car lengths, and so

suddenly that it was impossible for Mustell, being

but twenty-three years old and especially active,

to get out of the way and escape injury; that the

crash of the second string of cars was so violent

an impact that the whole standing string of cars

moved suddenly a distance of three or four car

lengths with the brakes still set ; that there was no

indication either by usual noise, movement of cars,

puffiing of engine, or anything else west of the

standing string of cars, to indicate to Mustell or

Cantley, who was with him, that there w^as any

danger of the standing string of cars moving.

That the jury had a right to consider that if the
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cars were moved in the manner which we contend

they were moved, that this was not an ordinary and

usual movement, but an extraordinary and unusual

movement, wholly imcalled for and wholly unneces-

sary, and the sort of movement that Mustell could

not anticipate.

We say that according to the physical facts, and

reasoning from cause to effect and considering the

direct and circumstantial . evidence, there is abund-

ant evidence to support our theory of the way the

accident happened and the charge of negligence.

1st. Mustell was a careful employee; he had

warned Cantley about being careful while being in

and about the cars; he had been warned himself

about the danger of the usual and ordinary switch-

ing operations, and he knew of such ustial and ordi-

nary switching operations, and the danger incident

thereto. (Record p. 73.) Testimony of Walter

Law:

''He (Mustell) could get aroimd pretty good.

He was a pretty active man."

W. F. Kipple instructed Mustell about the dan-

ger incident to ordinary switching operations.

Cantley testifies as follows on page 77 of the

Record

:

''That Mustell warned him about the usual

danger of switching operations."



25

On page 79 of the Record, Cantley testifies as

follows

:

^^Tliat lie didn't see any indication of anv
cars coming, and nothing to indicate danger."

2nd. The first thing that Cantley heard was the

crash of the coupling on the west end of the stand-

ing string of cars (Rec. p. 39). The smoke of

the engine was apparently going straight up (Rec.

p. 33). He didn't see any cars moving on this

track (Rec. p. 34). On page 34 of the Record,

he testifies as follows:

^^Q. What was the first indication to you
that cars were moving on that track No. 1, if

they were moving ?

A. I heard the crash of the coupling. The
end of the car that Mustell and I were passing
by at that time moved very quickly. It hit

Mustell.

Q. You didn't hear any taking up of slack

or anything of that kind?

Well, I don't know whether the jury would
or not, but I just want to know whether there

was any taking up of slack or anything of that

kind before the other one moved, or whether
as soon as the crash cairie the car that struck
Mustell moved pr^icticalJy the same time.

A. Yes, sir. Sometimes the tracks in the

yards are crowded and other times they are

not very many cars on them. I did not see

these cars come on to these other cars. I

looked."

Thomas D. Farmer testifies on page 45 of the

Record, as follows:
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'^Q. I will ask you if you did not state to

Mr. Lavin and mvself in our office with ref-

erence to this switching, as follows, before the

first trial of this case, and that you also testi-

fied to it at the last trial of this case: '^Just

before cars taken in by us reached cars stand-

ing on track 1, Foreman Steinhouse ordered
me to cut cars off and I did so, and cars

struck the cars standing on No. 1, bumping
them back four or five car lengths T'-^

A. Yes, I did.

Q. And is that true ?

A. Yes, sir."

Page 47 of the Record he testifies to the same

thing, and as follows:

Q. If it was necessary to move that string

of cars four or five car lengths, was there any-

thing to prevent the engine from pushing them
on that distance, and then cutting oft' ?

A. No, sir."

The testimony throughout shows that these yards

were being used for all usual yard purposes ; that

two or three hundred men each day would cross

these yards and tracks while switching operations

were going on; that numerous employees were

working in and about these cars at all times, yet

the switching operations were of that character

which killed Mustell ; that the first sign or indica-

tion that anyone heard was when the string of

cars crashed into the standing string of care here-

inbefore refei'red to, with sufficient force to move

the standing string of ten or twelve cars simul-



27

taneously, before Mustell, who was an active man
(page 73 Record) could get out of the way, he,

at the time, being in the exercise of reasonable

caTe ; and therefore a reasonably safe distance away

f]'om said standing string of cars.

Witness for defendant, G. F. Garvin, testifies

as follows (Page 94 of Record) :

''Q. It would take considerable force,

wouldn't it, to send those cars suddenly and
violently ^ ^ * with that suddenness I
have described, wouldn't it?

A. No.

Q. Wouldn't use much force?

A. No.

Q. Do you pretend to say that could be

done, if an engine was going through at 31^
miles per hour?

A. I do.

Q. So that a man could not get out from
behind it?

A. No, I would not say that/'

This witness also testifies on the same page that

there was about two feet of slack between each car.

On page 92, testimony of Garvin, it says (Cross-

examination, MR. PLUMMER) :

^^I heard Mr. Gebhart's description about
switching operations that were done at the
time this man was killed, and I answered that
I had seen this kind of simJlar operation. I
think I based that upon the facts that Gebhart
testified it was going only about 3 or 3% miles
an hour."
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.:.. *'Q. That is the usual custom, isn't it?

A. About that.

Q. In oiher words, the custom in handling
these cars is about the speed testified to by
Gebhait?

A. That is generally about the speed."

Now, we contend that if the string of cars was

being moved at the rate of only three or three and

a half miles an hour, it would have been impossible

for Mustell to have been caught and killed; at

least the jury had the right to consider the reason-

able probability of him being killed in such a

switching operation, considering that he was excep-

tionally careful, knew the dangers incident to that

kind of swit( hing operation; that he was at the

time, a reasonably safe distance from the end of

said string of cars, and that Henry Cantley, a

young boy especially active, and who was further

away from the end of the cars than Mustell, had

barely time to jump and escape with his life. We
say that the physical fact that this string of cars

moved so suddenly as it did move, and simul-

taneously, and also the fact that the engine was

apparently standing still when this crash was

heard, the smoke going straight up, and the crash

being of sufficient violence to move this large

string of cars with the brakes set a distance of four

or five car lengths, is wholly inconsistent with de-

fendant's theory that this switching operation was

simply a shoving of cars; that the first time the

second string of cars came together with the stand-



29

ing string of cars that it did not strike hard enough

to cause the pin to drop ; that none of the standing-

string of cars moved at all at that time; that the

engine then backed up about two or three feet

and again coupled onto the standing string of cars

and continued shoving the cars at the rate of three

or three and a half miles an hour.

Every sane person, whether he is an engineer,

railroad man, or whatever employment he may be

in, knows that it is a physical impossibility for an

ordinary switch engine, having a distance of only

two or three feet to run, starting from a stand-

still and going only a distance of two or three feet,

to move a string of ten or twelve cars, standing

still and tied down with brakes, with sufficient

violence to make the whole string so suddenly move

while running at three miles an hour (about as fast

as a man could walk), as to almost kill two men
who happened to be passing at the west end of

said string of cars, and the jury would have a right

to consider these physical facts, and reason from

cause to effect, in demonstrating the utter improba-

bility that such a switching operation, as claimed

by the defendant, was being carried on. And, con-

sidering these physical facts also, with the original

statement made by witness Farmer, we say there

is abundant evidence to take the case to the jury

on the theory of an extraordinary and unusual

switching operation, the character of which could

not have been anticipated by the deceased, Fred

Mustell. The cases cited in the brief of defendant
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are cases where the usual and ordinary switching

operations are being carried on, and not unusual

and extraordinary movements of cars, and those

decisions only hold what we concede to be the law,

that a man working in the yards of a railway com-

pany assumes the risk of injury from any usual

and ordinary movement of cars which he had notice,

or in the exercise of reasonable care, he ought to

have had notice of or should have anticipated. That

is as far as any of the decisions go, and the con-

verse rule must be admitted to apply to cases, where

the movement is unusual and extraordinary and the

employee does not assume the risk of injury from

that sort of movement.

It seems to us that the claim of ^'assumption of

risk" has no place in this case, for the reason that

if the movement of the cars was not unusual and

extraordinary, then it was not negligent, and the

deceased would have assumed the risk of such an

ordinary and usual movement, and for the Court

to hold that Mustell assumed the risk of injury

from the particular movement which the jury had

a right to find tvas actually made, then it must hold

as a matter of law that said switching operation

was not an extraordinary and unusual movement,

and that no two reasonable minds could differ on

that subject.

On the question of assumption of risk, this Court

has laid down the law, which is concurred in by all

of the Courts in the case of Williams vs. Bunker
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Hill & Sullivan Mining and Milling Company, case

No. 2110, decided October 7tli, 1912, and reported

in 200 Federal 211, 118 C. C. A., page 397, which

was a writ of error sued out in this same District

Court as the case at Bar. We do not like to bur-

den the Court with a resume of all the evidence in

the Record, and as the Record is very short, we

assume the Court will probably read it all, there-

fore, we have refrained from repeating same in our

brief excepting sufficient to prove to the Court that

the jury had a right to find from the evidence that

it was not necessary or usual to make the violent

movement of these cars that was made, and if It

were necessary to move them up four or five car

lengths, that the same could have been shoved

slowly and without danger to Mustell at a speed of

about 3 miles per hour, as was usual (Rec. p. 92,

witness Garvin), and therefore, it being unneces-

say, it was not done for that purpose. If it was

not done for that purpose, then the driving in on

number 1 track of a string of eight or ten cars

with sufficient speed and force to strike a stand-

ing string of cars with such extreme violence (con-

sidering the fact that numerous men were in and

about those cars in the performance of their duties,

at all times), we think was gross negligence, wholly

uncalled for and inexcusable. Switching crews

know that men are constantly in and about these

cars and through the yards in the performance of

their duties, in which their minds are absorbed, to

more or less extent, and cannot always see just what
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is going on, but they usually have an opportunity to

get out of the way of danger which may result from

the usual and ordinary switching operations, and

to carry out a movement of cars as this was car-

ried out is certainly almost criminal negligence.

Counsel contend and insist that Mustell was only

two or three feet away from the end of the car

when he was hit. We say the evidence is uncertain

as to this distance; in other words, the jury could

not find as a fact just what distance Mustell was

from the end of the car. Cantley does not know,

but tried to estimate from memory, and declares

that he cannot tell how far, w^Jiether it was '^one

foot or ten feet;" therefore, his testimony on that

subject, being of such uncertain and unsatisfactory

character for the purpose of establishing distance,

the jury has the right to indulge in the presump-

tion of law (inasmuch as Mustell is now dead, that

he was an extraordinarily careful and active per-

son), that he was not guilty of negligence, and there-

fore was passing said string of cars at a reasonably

safe distance therefrom, considering the usual and

ordinary movement of cars in said yard, and if he

was caught and killed while exercising said care,

it is a reasonable inference that it was on account

of the extreme and extraordinary quick movement

of the wfhole string of cars, which he could not an-

ticipate and of which he had no notice of warning.

Another fact is apparent by the Record, and that

is that the engineer who operated that engine was

not called and sworn as a witness by the defendant;
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neither was his absence accounted for, and it is a

reasonable inference to be drawn from such facts

that if he was called and sworn, he Would testify

adversely to the contention of the Company.

We say, therefore, in all sincerity, that the evi-

dence produced by the plaintiff, including the fa-

vorable evidence brought out on cross-examination

of the defendant's witnesses, together with the pre-

sumptions of law to be indulged favorable to the

deceased, and all of the reasonable inferences to be

drawn from the evidence, that the jury were fully

warranted in finding as they did find, by their spe-

cial verdict:

^'Ist. Question. Were the cars that struck
Mustell moved in a manner extraordinarv or

unusual ?

Answer. Yes.

2nd. Question. Did Mustell assume the

risk?

Answer. No, unusual risk.

3rd. Question. Was the negligence of Mus-
tell the sole cause of his death?

Answer. No."

All of which is respectfully submitted.

PLUMMER & LAVIN,

Attorneys for Defendant in Error.




